
UNITED STATES DISTRICT COVRT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 1q19-4y-21725-211:14
. 

' .

JAVIER GARCIA-BEN GOCHEA,

Plaintiff,

CARNIVAL CORPORATION d/b/a
CARN IVAL CRUISE LIN E,

Defendant.

ORDER DENYING CARNIVW  CORPOM TIUN'S
MOTION FOR CERTIFICATIOY FOR INTERLOCUTORY APPEAL

THIS CAUSE comes before the Court upon Defendaht Carnival Corporation's M otiön for

Certification for Intérlocutory Appeal, filed September 5, 2019 (DE 42) (the 1$Motion'').1

1. BA CK GR OUND

, 
' ' .

On M ay 2, 20 19, Plaintiff initiated this action against Carnival under Title III of the Helms-

Burton Act, 22 U.S.C. j 6082(a)(1)(A), alleging that he is itthe rightf'ul owner of arl 82.5% interest
. (

in certain commercial waterfront real property in'the Port of Santiàgo de Cubw'' that thç property

was confiscated by the Cuban Government in 1960, and that Carnival Gstrafficked'' in the property

in violation pf the Act by using the docks for its commercial cruise liiw business. See Compl. !!
' 

6-12 DE 1. Carnival moved to dismiss the action tinder Rule 12(b)(6), arguirfg that Plainiiff failed
. ,

'to allege ownership o? a ttclaim'' to the property as fequired by the' Act because the certified claim

attached as :n exhibit fo the Complaint was not iri Plaintiff s name and only concernqd tsstock in a

Cuban company, which iri turn owned the docks.'' See M ot. Dism iss at 17-19, DE 14.

1
,The Court has also considered Plaintiff's Response (DE 46), and is otherwise fully advised.
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1!, 
' '

On August 26, 2019, the Court denied Carnival's Motion to Dismiss. See Order Denying

M ot. Dismiss, DE 41. The Coul't found that Plaintiff adequately alleged ownership of the certified

claim attacàed to the Complaint, and that questions regarding how he acquired the qlaim involved

factual determinations that werr inappropifate at the motion to dismiss stage. 1d. at 9. The Court
. .

qlso found that Plaintiff plausibly alleged a icclaim'' to the property badefl on h
. 
is stock ownership

in La M aritima, the Cuban company that owned the docks before they were coniscated. Id. at 10.

A

Carnikal now asks the Coul to certify its Order for. interlocutory appeal under 28 U.S.C. j

1'292(b) on the followin'g issue:

gWqhether Helms-Burton, cöntrary to normal principles of corpoyate law, gives a
laintlff a iclaim' to property when the plaintiff s relationship to that property isP
that he or she owned shares (or traçes ownership of the claim to someone whù
owned shares) in a cpporation that owned the property, and that 'coporation is a
Cuban corporation. '

See Mot. at 3, DE 46. Carnival claims certification is justified because this is ($a ptzrely legal issue' ' 
. z

about the proper interpretation bf the Helms-Burton Act,'' id., and because Stgtlhis is one of the first

cases ever brought under Helms-Burton,'' id. at 4.

II. LEGAL STANDARD

lnterlocutory appeals under 28 U.S.C. j 1292(b) serve as the 'trare exceltion'' to the gèneral
%, '

rule that appellate review is only appropriate afler finaljudgment.' See McFarlin-v. Canseco Servs., .

. 
. . ' 

.

zzc, 381 F,3d 125'1, 1264 (1 lttt Cir. 2004). As suck there is a Shstrong prçsumption'' against sucli
. 

. . q ..

review. OFSFite( LL C v. Epstein, Becker and Qreen, P.C., 549 F.3d 1344, 1359 (11th Cir. 2008).
l

To qualify, (1) the order must involve a controlling question of law, (2) there must be substantial

grotmd for difference ôf opinion, and (3) an immediate app:al may materially advance the ultimate

termination of the litijation. See 28 U.S.C. j 1292/). Even if a11 elements are satisfied, howçver,

certifcation remains tswholly discretionary.'' OFS Fitel, LL C, 549 F.jd at 1359.

2
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111. DISCUSSIO N

After careful consideration, the Court finds that an interlocutory appeal is not warranted in

this case. Firlt, the issue framed by Carnival doej not involve a tdpure or abstract question of lawy''

but instead aiks whether specific façts at issue in this particular case give, rise to a claim for relief

under Helms-Burton. As such, the issue Esfalls into the group of case-speqific questions'' for which

interlocutory review is improper. See Mamani v. Berzain, 825 F.3d 1304, 1312 (1 1th Cir. 2016)

(rejecting interlocutory appe>l for ofder denying motion to dismiss Torture Victim Protection Act

(TVPA) claims because Ctgijnstead of asking Ethe courtq to decide a pure or abstract question about

the TVPA itself, the defendmlts ask gthe courtj to decide whether the specific facts alleged by these

particular plaintiffs st>te eight claims for relief under the TVPA''); see also In re CheckingAccount

Overdrajt L itig., No. 09-MD-02036, 2010 WL 3377592, at *2 (S.D. Fla. July 1, 2010) (noting that

interlocutory review of orders denying motions to dismiss are ttparticularly inappropriate beçause

tlnal resolution of the issues before this Cou14 requires a complete factual record'').

The Court also disagrees with Cnrnival's argument that an immediate appeal is warranted

because this'case involves issues of first impression under Helms-Burton. In re CheckingAccount

Overdrajt L itig., 20 10 WL 3377592, at *3 ($$ETjhe mere existence o' f a question of first impression
. 

' .

does not overcome the strong preslzmption against section 1292(b) certification.'l; Nat 1 Union

Fire Ins. Co. ofpittsbuligh v. Tyco Integratedsec., $1 C, No. 13-C1V-8037 1, 2015 WL 1 1251735,

at 13 (S.D. Fla. July 8, 2015) (noting that Esuncharted legal territory does not automatically generate .

gl a substantial ground for difference of opinion'') (internal quotation marks and citation omitted).

As this Coul't has explained, interlocutory appeal is Ssnot an appropriate yehicle for early appellate

review of hard cases, and should be denied except in rare circum stances.'' In re CheckingAccount '

Overdrajt L itig., 2010 WL 3377592, at *2. This is not one of those circumstances.
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IV. CONCLUSION

Accordingly, it is ORDERED, ADJUDGED, and D/CREED that Defendant's Motion

for dertification for lnterlocutory Appeal (DE 42) be, and the same hereby is, DENIED.

DONK and ORDERXD in chambers at the James Lawrence King Federal Justice Building

and United States Courthouse, M iami, Florida, this 26th day of September, 2019.

>  >
AVES LAWRENCE KING
UNITED STATES DISTRICT JUD

cc: All counsel pf record
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