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Appeal Number:  20-12960-F  
Case Style:  Javier Garcia-Bengochea v. CCL 
District Court Docket No:  1:19-cv-21725-JLK 
 
This Court requires all counsel to file documents electronically using the Electronic Case 
Files ("ECF") system, unless exempted for good cause. Non-incarcerated pro se parties 
are permitted to use the ECF system by registering for an account at www.pacer.gov. 
Information and training materials related to electronic filing, are available at 
www.ca11.uscourts.gov.  

The referenced case has been docketed in this court. Please use the appellate docket number 
noted above when making inquiries.  

Attorneys who wish to participate in this appeal must be admitted to the bar of this Court, 
admitted for this particular proceeding pursuant to 11th Cir. R. 46-3, or admitted pro hac vice 
pursuant to 11th Cir. R. 46-4. In addition, all attorneys (except court-appointed counsel) who 
wish to participate in this appeal must file an Appearance of Counsel form within 14 days. The 
Application for Admission to the Bar and Appearance of Counsel Form are available at 
www.ca11.uscourts.gov. The clerk generally may not process filings from an attorney until that 
attorney files an appearance form. See 11th Cir. R. 46-6(b).  

11th Cir. R. 33-1(a) requires appellant to file a Civil Appeal Statement in most civil appeals. 
You must file a completed Civil Appeal Statement, with service on all other parties, within 14 
days from the date of this letter. Civil Appeal Statement forms are available on the Internet at 
www.ca11.uscourts.gov, and as provided by 11th Cir. R. 33-1(a).  

Every motion, petition, brief, answer, response and reply filed must contain a Certificate of 
Interested Persons and Corporate Disclosure Statement (CIP). Appellants/Petitioners must file a 
CIP within 14 days after the date the case or appeal is docketed in this court; 
Appellees/Respondents/Intervenors/Other Parties must file a CIP within 28 days after the case 
or appeal is docketed in this court, regardless of whether appellants/petitioners have filed a CIP. 
See FRAP 26.1 and 11th Cir. R. 26.1-1.  

On the same day a party or amicus curiae first files its paper or e-filed CIP, that filer must also 
complete the court's web-based CIP at the Web-Based CIP link on the court's website. Pro se 
filers (except attorneys appearing in particular cases as pro se parties) are not required or 
authorized to complete the web-based CIP.  

Pursuant to Eleventh Circuit Rule 42-1(b) you are hereby notified that upon expiration of (14) 
days from this date, this appeal will be dismissed by the clerk without further notice unless the 
default(s) noted below have been corrected:  

File a Transcript Information Form, as required by Fed.R.App.P. 10(b)(1); a Transcript 
Information Form is available from the district court clerk. Appellant is required to file and 
serve copies of the form in accordance with the instructions included on the form. UNLESS A 
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TRANSCRIPT IS ORDERED, APPELLANT'S BRIEF MUST BE SERVED AND FILED 
WITHIN 40 DAYS FROM AUGUST 6, 2020. See 11th Cir. R. 12-1 and 31-1. 

 
 
Sincerely, 
 
DAVID J. SMITH, Clerk of Court 
 
Reply to: Dionne S. Young, F 
Phone #: (404) 335-6224 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

JAVIER GARCIA-BENGOCHEA, 

 Plaintiff, 

 

v.  Case No.: 1:19-cv-21725-JLK 

CARNIVAL CORPORATION d/b/a 
CARNIVAL CRUISE LINE,  

 Defendant. 
               / 

 

NOTICE OF APPEAL 

 NOTICE IS GIVEN that the Plaintiff, Javier Garcia-Bengochea, in the above named case, 

hereby appeals to the United States Court of Appeals for the Eleventh Circuit the following: (i) the 

Order Granting Carnival Corporation’s Motion for Judgment on the Pleadings (Doc. 120) entered 

on July 9, 2020; (ii) the Order of Final Judgment (Doc. 121) entered on July 10, 2020; and (iii) all 

prior adverse orders (if any) subsumed within the final judgment. See 28 U.S.C. § 1291; Fed. R. 

App. P. 3&4. 

CREED & GOWDY, P.A. 

/s/ Bryan S. Gowdy    
Bryan S. Gowdy 
Florida Bar No.: 176631 
bgowdy@appellate-firm.com 
filings@appellate-firm.com  
865 May Street 
Jacksonville, Florida 32204 
Telephone: (904) 350-0075 
Facsimile: (904) 503-0441 
Co-Counsel for Plaintiff 
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CERTIFICATE OF SERVICE  

 I HEREBY CERTIFY that a true and correct copy of the foregoing was filed with the Clerk 

of Court on August 6, 2020, using the CM/ECF system which will send a notice of electronic 

filing via the Court’s ECF system and furnished via U.S. mail to the following: 

Stuart H. Singer 
Evan Ezray 
Johnathan Lott 
BOIES SCHILLER FLEXNER LLP 
401 East Las Olas Boulevard, Suite 1200 
Fort Lauderdale, Florida 33301 
Telephone: (954) 356-0011 
ssinger@bsfllp.com 
eezray@bsfllp.com 
jlott@bsfllp.com 
Counsel for Defendant 

George J. Fowler, III (Pro Hac Vice) 
JONES WALKER LLP 
201 St. Charles Avenue 
New Orleans, LA 70170 
Telephone: (504) 582-8752 
gfowler@joneswalker.com 
Counsel for Defendant 

Roberto Martinez 
Zachary Andrew Lipshultz 
Stephanie Anne Casey 
Aziza F. Elayan-Martinez 
Francisco Raul Maderal, Jr. 
COLSON HICKS EIDSON 
255 Alhambra Circle, Penthouse 
Coral Gables, FL 33134 
Telephone: (305) 476-7400 
bob@colson.com 
zach@colson.com 
scasey@colson.com 
frank@colson.com 
aziza@colson.com 
Counsel for Plaintiff 

Samuel Johnathan Dubbin 
DUBBIN & KRAVETZ LLP 
1200 Anastasia Avenue, Suite 300 
Coral Gables, FL 33134 
Telephone: (305) 357-9004 
Facsimile: (305) 371-4701 
Email: sdubbin@dubbinkravetz.com 
Amicus Curiae Counsel for Dan Burton and 
Robert Torricelli 

 

Rodney Stuart Margol 
MARGOL MARGOL, P.A. 
2029 North Third Street 
Jacksonville Beach, FL 32250 
Telephone: (904) 355-7508 
Rodney@margolandmargol.com 
Counsel for Plaintiff  

Luis Emilio Llamas 
JONES WALKER LLP 
201 S. Biscayne Blvd. #2600 
Miami, FL 33131 
Telephone: (305)679-5700 
llamas@joneswalker.com 
Counsel for Defendant 

 
/s/ Bryan S. Gowdy    
Attorney 
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION

CASE NO. 1:19-cv-21725-JLK

JAVIER GARCIA-BENGOCHEA,

Plaintiff,

v.

CARNIVAL CORPORATION d/b/a
CARNIVAL CRUISE LINE,

Defendant.
________________________________/

ORDER GRANTING CARNIVAL CORPORATION’S
MOTION FOR JUDGMENT ON THE PLEADINGS

THIS CAUSE is before the Court on Defendant Carnival Corporation’s Motion 

for Judgment on the Pleadings, filed November 15, 2019 (DE 54) (the “Motion”).  The 

Court has also considered Plaintiff’s Response in Opposition, filed December 16, 2019 

(DE 61), and Carnival’s Reply, filed January 6, 2020 (DE 66).

I. PROCEDURAL BACKGROUND

On May 2, 2019, Plaintiff, a U.S. citizen and resident of Jacksonville, Florida,

filed this action against Carnival Corporation under Title III of the Helms-Burton Act

(the “Act”), 22 U.S.C. § 6082(a)(1)(A).  In the Complaint, Plaintiff alleges that he owns a 

claim to commercial waterfront real property in the Port of Santiago in Cuba; that this

property was confiscated by the Cuban Government in October 1960; and that Carnival 

“trafficked” in the property, in violation of the Act, by using the docks for its commercial 

cruise line business.  See Compl. ¶¶ 1, 6–12, DE 1.  Plaintiff’s interest in the property is 

based in part on a certified claim that was originally issued to, and owned by, non-party
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Albert Parreño in September 1970. Id. ¶ 10, Ex. A.  The remaining portion of Plaintiff’s 

interest is based on an uncertified claim.  Id. ¶ 11.

On November 14, 2019, Carnival filed its operative, Second Amended Answer 

and Affirmative Defenses. See Second Am. Ans., DE 52.  In its Answer, Carnival alleges

that this action is barred under § 6082(a)(4)(B) of the Act because Plaintiff is a United 

States national who acquired ownership of the claim after March 12, 1996.  See id. at 8.

Carnival attaches two exhibits to its pleading to show that Plaintiff inherited the claim (if

at all1) under a will executed in January 2000 by his cousin Desiderio Parreño, a Costa

Rican national (see DE 52-1 at 4), who had previously inherited the certified claim from

Albert Parreño (see DE 52-2 at 3).

Carnival now moves for judgment on the pleadings under Rule 12(c), arguing that

(1) the bequest from Desiderio to Plaintiff was ineffective under Costa Rican law; and (2)

Plaintiff did not acquire the claim until January 2000 at the earliest, and thus after the 

March 1996 cutoff under the Act. See Mot., DE 54.

II. UNDISPUTED FACTS

The following facts alleged in the parties’ pleadings and the exhibits attached to 

the pleadings are pertinent to Carnival’s Motion:

On October 13, 1960, the Cuban Government confiscated the property
(Compl. ¶ 7) and nationalized La Maritima, S.A., the Cuban company that 
owned and operated the property (id., Ex. A at 4, DE 1-1);

On July 5, 1966, Albert Parreño executed a will leaving to his brother,
Desiderio Parreño, “all [] rights to and under property held by me [Albert 

1 As discussed below, Carnival also contends that Plaintiff did not validly inherit the claim in 
accordance with Costa Rican probate law.  See Second Am. Ans. at 8; Mot. 16–18.
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Parreño] which has been confiscated by the Fidel Castro regime in Cuba, 
including, but not limited to, my shares in La Maritima S.A. . . . and my 
interest in real estate located in Cuba” (Ans., Ex. 2 at 3, DE 52-2)2;

On September 16, 1970, the Foreign Claims Settlement Commission 
issued a certified claim “find[ing] that claimant [Albert Parreño] owned 
1,300 shares of stock [representing a 32.5% interest] in La Maritima, S.A., 
a Cuban corporation which owned and operated docks and warehouses in 
Santiago de Cuba” (Compl., Ex. A at 4–5);

On March 12, 1996, Congress passed the Cuban Liberty and Democratic 
Solidarity (LIBERTAD) Act of 1996, commonly referred to as the Helms-
Burton Act, which provides that, “[i]n the case of property confiscated 
before March 12, 1996, a United States national may not bring an action 
under this section on a claim to the confiscated property unless such
national acquires ownership of the claim before March 12, 1996,” 22 
U.S.C. § 6082(a)(4)(B) (emphasis added); and

On January 25, 2000, Desiderio Parreño executed a will in Costa Rica, 
leaving to his cousin, Plaintiff Javier Garcia-Bengochea, “a United States 
citizen [and] resident of . . . Jacksonville, Florida, . . . whatever assets, 
property or rights in Cuba that were appropriated by the Communist 
government of Fidel Castro, but that are the property of the testator and 
that could someday be recovered, [which] include, . . . three thousand three 
hundred registered shares of ‘La Maritima Sociedad Anónima,’
concessions, dock, and warehouses in the port of Santiago de Cuba” (Ans., 
Ex. 1 at 4, DE 52-1).3

The foregoing facts are agreed and undisputed.  See Pl.’s Resp. 3, DE 61 (reciting 

same factual timeline).

2 Carnival notes that, according to publicly-available records, Albert Parreño died on June 20, 
1972. See Mot. 11.  Although this fact is not alleged in the pleadings, the pleadings establish the 
date of Albert Parreño’s will and Plaintiff does not dispute that his alleged ownership interest 
traces back to Albert Parreño’s July 5, 1966 will.
3 Carnival also notes that, according to publicly-available records, Desiderio Parreño died on 
August 27, 2000.  See Mot. 12 n.6.  Again, while this fact is not alleged in the pleadings, the 
pleadings establish the date of Desiderio’s will and Plaintiff does not dispute that he inherited his 
claim to the property under that January 25, 2000 will.  Because January 25, 2000 is after March 
12, 1996, the exact date of Desiderio’s death is immaterial.
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III. LEGAL STANDARD

“After the pleadings are closed—but early enough not to delay trial—a party may 

move for judgment on the pleadings.” Fed. R. Civ. P. 12(c). “Judgment on the pleadings 

is appropriate when material facts are not in dispute and judgment can be rendered by 

looking at the substance of the pleadings and any judicially noticed facts.”  Bankers Ins. 

Co. v. Fla. Residential Prop. and Cas. Joint Underwriting Ass’n, 137 F.3d 1293, 1295 

(11th Cir. 1998).  “If a comparison of the averments in the competing pleadings reveals a 

material dispute of fact, judgment on the pleadings must be denied.”  Perez v. Wells 

Fargo N.A., 774 F.3d 1329, 1335 (11th Cir. 2014). “In determining whether a party is 

entitled to judgment on the pleadings, [the court must] accept as true all material facts 

alleged in the non-moving party’s pleading, and [] view those facts in the light most 

favorable to the non-moving party.”  Id.

IV.  DISCUSSION

A. Whether Plaintiff Validly Inherited the Claim from Desiderio Parreño

The Court first considers Carnival’s argument that Plaintiff did not validly inherit 

the claim under Costa Rican probate law and thus does not “own[] the claim” as required 

under Helms-Burton.  22 U.S.C. § 6082(a)(1)(A).4 In support, Carnival has submitted

affidavits from Esteban Aguero, a Costa Rican lawyer and purported expert in Costa 

Rican law, and Keith Rosenn, a law professor and purported expert in Latin American 

law, which conclude that Plaintiff did not take any assets under Desiderio’s will because

4 Carnival contends that Costa Rican law governs the bequest to Plaintiff because Desiderio was 
a Costa Rican national and domiciliary at the time of his death.  See Mot. 14.
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he never appeared in the probate proceeding and “affirmatively accept[ed] the 

inheritance.” See Mot. 16–18.5 Carnival has also filed various records from the Costa 

Rican probate proceedings, which Carnival asks the Court to consider to determine

whether Plaintiff received any property under his cousin’s will. See id. at 26.

In response, Plaintiff argues that submitting over 500 pages of evidence and 

multiple affidavits is procedurally improper on a motion for judgment on the pleadings.

Pl.’s Resp. 4, DE 61.  Alternatively, Plaintiff has filed a competing affidavit from the 

attorney who prepared Desiderio’s will and appeared in the probate action. Id. at 6.  

Plaintiff argues that this affidavit “rebuts and disputes numerous conclusions” offered by 

Carnival and finds that Plaintiff inherited his legacy by operation of law at the time of

Desiderio’s death and “was not required to do anything further.”  Id. at 7–8.

Under the standards governing a motion for judgment on the pleadings, the Court

finds Carnival’s argument premature. See Perez, 774 F.3d at 1335 (noting that motions 

for judgment on the pleadings are generally based on “a comparison of the averments in

the competing pleadings”).  Carnival claims that this outside evidence can be considered

on a Rule 12(c) motion because the affidavits only raise issues of law and the Costa 

Rican probate records are subject to judicial notice and may be considered “central” to 

this action. See Mot. 25–28. But the Court is not persuaded by these arguments and

finds this issue inappropriate for resolution on a motion for judgment on the pleadings.

See generally McMahon v. Presidential Airways, Inc., No. 6:05-cv-1002-Orl-28GJK, 

5 Carnival’s proffered experts also conclude that any right Plaintiff might have had to Desiderio’s 
assets is now “extinguished” under Costa Rica’s ten-year statute of limitations.  See Mot. 17.
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2008 WL 11430021, at *2 (M.D. Fla. Nov. 6, 2008) (noting that “a district court, at its 

discretion, may exclude the matters outside the pleadings and maintain the motion as a 

request for judgment on the pleadings” rather than convert the motion into a summary 

judgment motion). The Court also finds that the competing affidavits create a conflict

regarding the reliability of the experts and the issues of Costa Rican law raised by 

Carnival.6 See IMS Internet Media Servs., Inc. v. Hwei Chyun Lau, No. 17-Civ-21299, 

2018 WL 2007044, at *4 (S.D. Fla. Jan. 12, 2018) (noting that, while courts may consider 

“any relevant material or source” in determining issues of foreign law under Rule 44.1, 

“courts must still determine whether submissions from parties are sufficiently reliable”);

Bel-Ray Co., Inc. v. Chemrite (Pty) Ltd., 181 F.3d 435, 440 (3d Cir. 1999) (party raising 

issue of foreign law has “the burden of adequately proving foreign law to enable the court 

to apply it in a particular case”). Thus, Carnival’s Motion must be denied on this issue.

B. Whether Plaintiff Acquired the Claim After the March 12, 1996 Cutoff
Specified in § 6082(a)(4)(B)

Carnival also argues that this action is barred because Plaintiff acquired his claim 

after the March 12, 1996 cutoff specified in the Act. Section 6082(a)(4)(B) provides:

In the case of property confiscated before March 12, 1996, a United 
States national may not bring an action under this section on a claim 
to the confiscated property unless such national acquires ownership 
of the claim before March 12, 1996.

6 For instance, Plaintiff claims that Professor Rosenn is not a probate lawyer or member of the 
Costa Rican Bar and argues that, unlike his expert, neither of Carnival’s proffered experts had 
any involvement in drafting Desiderio’s will or in the probate proceedings.  See Pl.’s Resp. 6 n.5.
For its part, Carnival suggests that Plaintiff’s expert may be biased because he was “involved 
with, and had an interest in, Desiderio’s probate proceedings.”  See Def.’s Reply 3 n.3.
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§ 6082(a)(4)(B) (emphasis added). Because it is undisputed that this case involves 

property that was confiscated before March 12, 1996, Carnival argues that Plaintiff must 

have inherited his claim from Desiderio Parreño before March 12, 1996, to be eligible to 

sue under § 6082(a)(4)(B). See Mot. 22–25. And because the exhibits attached to 

Carnival’s pleading appear to show that Plaintiff inherited his claim under a will executed

by Desiderio Parreño in January 2000 (and thus after March 12, 1996), Carnival contends 

that this action is barred as a matter of law under § 6082(a)(4)(B).

In response, Plaintiff does not dispute that he acquired his claim by inheritance

after March 12, 1996, but argues, among other things, that “acquires” does not include 

“inheritances” as a matter of statutory interpretation. See Pl.’s Resp. 9.  According to 

Plaintiff, the term “acquires” involves an “affirmative action to obtain the property,” but 

“to inherit is to simply receive,” which is a “passive concept.”  Id.

After careful consideration, the Court finds that § 6082(a)(4)(B) bars this action.

As an initial matter, this is supported by the plain meaning of the term “acquire,” which

the Court finds to be broad enough to cover the inheritance at issue in this case. See

Acquire, BLACK’S LAW DICTIONARY (11th ed. 2019) (defining “acquire” to mean “[t]o

gain possession or control of; to get or obtain”); BLACK’S LAW DICTIONARY 24 (6th ed. 

1990) (noting that the term “acquire” “[i]ncludes taking by devise”); see also Gonzalez v. 

Amazon.com, Inc., No. 19-cv-23988, slip op. at 2 (S.D. Fla. May 11, 2020) (dismissing 

Helms-Burton claim where the plaintiff “inherited [the property] after November 2016”)

(emphasis added). The Gonzalez decision, issued after briefing was completed on the

Motion, was brought to the Court’s attention on Carnival’s Notice of Supplemental 
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Authority, filed May 12, 2020 (DE 104), and the Court has also considered Plaintiff’s 

response to the Notice of Supplemental Authority (DE 106).7

Moreover, the legislative history clearly explains that Congress wanted “to

eliminate any incentive that might otherwise exist to transfer claims to confiscated 

property to U.S. nationals in order to take advantage of the remedy created by this 

section.” H.R. REP. NO. 104-468, at 52 (1996) (Conf. Rep.), 1996 WL 90487; see RJR 

Nabisco, Inc. v. United States, 955 F.2d 1457, 1462 (11th Cir. 1992) (“Indications of 

congressional intent contained in a conference committee report deserve great deference 

by courts . . . .”) (internal quotation marks omitted). Here, Plaintiff does not dispute that

Desiderio Parreño (a Costa Rican national) attempted to transfer his claim under his will

to Plaintiff (a U.S. national) after Helms-Burton was enacted on March 12, 1996.  As a 

non-U.S. national, Desiderio had no ability to bring suit under Helms-Burton himself, so 

transferring his claim to Plaintiff would enable Plaintiff to take advantage of the Helms-

Burton remedy.  But this appears to be the very thing Congress intended to eliminate by

adding § 6082(a)(4)(B) to the Act.  Thus, allowing Plaintiff to maintain this suit would 

frustrate Congress’s stated purpose. As a result, the Court finds that this action is barred

under § 6082(a)(4)(B), and that Carnival is entitled to judgment as a matter of law.

7 As Carnival points out, this is also supported by the surrounding statutory context, because in 
the very next subsection (which applies to confiscations that occurred on or after March 12, 
1996), Congress limited the cutoff to U.S. nationals who acquired their claim “by assignment for 
value.”  § 6082(a)(4)(C).  And “‘[w]here Congress includes particular language in one section of 
a statute but omits it in another section of the same Act, it is generally presumed that Congress 
acts intentionally and purposely in the disparate inclusion or exclusion.’”  In re Vann, 67 F.3d
277, 281 (11th Cir. 1995) (quoting Rodriguez v. United States, 480 U.S. 522, 525 (1987)).
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V.  CONCLUSION

Because the material facts are undisputed and judgment can be rendered based on

the substance of the pleadings and the exhibits thereto, the Court finds that judgment in 

Carnival’s favor is appropriate. Accordingly, it is ORDERED, ADJUDGED, AND 

DECREED that Carnival Corporation’s Motion for Judgment on the Pleadings (DE 54) 

be, and the same hereby is, GRANTED. A final judgment will be entered in a separate 

document pursuant to Rule 58(a).

DONE AND ORDERED in Chambers at the James Lawrence King Federal 

Justice Building, Miami, Florida, this 9th day of July, 2020.

_________________________________
JAMES LAWRENCE KING
UNITED STATES DISTRICT JUDGE

cc: All counsel of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION

CASE NO. 19-21725-CV-KING

JAVIER GARCIA-BENGOCHEA,

Plaintiff,

v.

CARNIVAL CORPORATION d/b/a
CARNIVAL CRUISE LINE,

Defendant.
/

ORDER OF FINAL JUDGMENT

Pursuant to Federal Rule of Civil Procedure 58(a), and in accordance with the reasoning 

stated in the Court’s Order Granting Carnival Corporation’s Motion for Judgment on the 

Pleadings (DE 120), it is hereby ORDERED, ADJUDGED, and DECREED that FINAL 

JUDGMENT is entered in favor of Defendant Carnival Corporation and against Plaintiff Javier 

Garcia-Bengochea. The above-captioned case is hereby DISMISSED, and the Court retains 

jurisdiction to consider any motions that may be filed regarding fees and costs. The Clerk shall 

CLOSE this case.

DONE AND ORDERED in Chambers at the James Lawrence King Federal Justice 

Building and United States Courthouse, Miami, Florida, this 10th day of July, 2020.

______________________________
JAMES LAWRENCE KING
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF FLORIDA

cc: All Counsel of Record
Clerk of Court
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